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Adjudicatory Hearing: Is a Fair 
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Traditionally, adjudicatory hearings in juvenile court operated under the direction of the 
parens patriae doctrine, the state’s obligation and license to care for children. Adjudi- 
cations were achieved in informal, clinic-like sessions. The Supreme Court purportedly 
transformed juvenile court hearings into criminal-like trials via the Gault and Winship 
decisions. This research examines the extent to which juvenile court personnel currently 
perceive remnants of parens patriae in the adjudicatory hearing. One hundred workers 
(judges, prosecutors, defense attorneys, and probation officers) from three different 
juvenile courts (urban, suburban, and rural) were interviewed concerning sources of 
unfairness in the contemporary adjudicatory hearing. The results indicate that court 
workers see numerous obstacles to fairness in the juvenile court adjudicatory hearing. 


THE PROBLEM IN PERSPECTIVE 


Because of the parens patriae doctrine, juvenile defendants historically 
were denied a right to trial and were usually given perfunctory hearings 
whose outcomes had already been determined (Cicourel 1968; Emerson 
1969). However, the In re Gault decision in 1967 guaranteed that juvenile 
courts would have to provide meaningful hearings to youths who wanted 
them. At the same time, however, the Gault (1967, pp. 13, 30) ruling did not 
demand that courts adopt all the rules and requirements of criminal court 
procedure. Nevertheless, 3 years later, the Supreme Court, in Jn re Winship 
(1970), declared that juvenile court adjudications had to be based on proof 
beyond a reasonable doubt. Within another year, however, the Court an- 
nounced, in McKeiver v. Pennsylvania (1971), that defendants were not 
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constitutionally entitled to jury trial in juvenile court and that nonadver- 
sariness was a positive feature of juvenile courts. _ 

The Supreme Court’s vacillation has caused confusion among experts as 
to precisely what is necessary to achieve due process in the juvenile court’s 
adjudicatory hearing (Schultz and Cohen 1976; Sosin and Sarri 1976; Rubin 
1977). 

Research into the fairness of the adjudicatory hearing in the post-Gault 
era has yet to be conducted on a comprehensive basis. Most of the empirical 
work on the adjudicatory hearing has concentrated on the defense attorney’s 
presence in juvenile court. Although some researchers have found that 
juveniles appearing with defense counsel secured more lenient dispositions 
than unrepresented youths (Reasons 1970; Ferster, Courtless, and Snethen 
1971; Chused 1973; Stapleton and Teitelbaum 1972), others have indicated 
either that defense lawyers have had little or negative impact on juvenile court 
outcomes (Clarke and Koch 1980; Duffee and Siegel 1971; Walter and 
Ostrander 1982; Feld 1989) or that judges have refused to appoint counsel in 
juvenile court (Horowitz 1977; Rubin 1977; Sandhu and Heasley 1981; Feld 
1988, 1993). Still other studies have concluded that one type of defense lawyer 
has performed better than another (Fabricant 1983; Bortner 1984), or that 
defense attorneys in general have not done effective work in juvenile court 
(Sosin and Sarri 1976; Knitzer and Sobie 1984). Similarly, the competency of 
masters or referees has also been questioned (Gough 1967; Rubin 1981). 

Numerous aspects of the adjudicatory hearing itself have been identified 
as compromising justice: Caseloads have been too large (Rubin 1977); 
hearings have been too brief (Walter and Ostrander 1982) and too confusion 
ridden or too treatment oriented (Fabricant 1983); defendants have not been 
advised of their rights (Lefstein, Stapleton, and Teitelbaum 1969; Schwartz 
1989); judges have either reviewed youths’ school records or probation 
officers’ social reports prior to or during trial (Sandhu and Heasley 198]; 
Walter and Ostrander 1982) or have not observed rules of evidence or the 
proof beyond a reasonable doubt standard for adjudication (Sandhu and 
Heasley 1981); and, delay has been too frequent and too extreme (Mahoney 
1985). | 

Due, perhaps, to the sporadic and isolated inquiries of previous research, 
contemporary juvenile justice textbooks largely ignore the nature of trial in 
juvenile court (Binder, Geis, and Dickson 1988; Bortner 1988; Cox and 
Conrad 1991; Drowns and Hess 1990; Lotz, Poole, and Regoli 1985; Rogers 
and Mays 1987; Siegel and Senna 1991; Simonsen 1991; Whitebread and Lab 
1990). These books imply there is no cause for concern as to whether 
defendants are receiving fair trials in juvenile court. 
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DIMENSIONS OF THE STUDY 


Research and Design and Methodology 


This study examined the fairness of the adjudicatory hearing, according 
to the perspectives of various juvenile court workers. Interviewing was 
chosen as the method of data collection; an open-ended interview was 
employed (Babbie 1992; Fitzgerald and Cox 1987). I asked a uniform set of 
questions to standardize the results and to ensure accurate recording. The 
interview was administered to 100 workers from three juvenile courts during 
the summer of 1989; it was designed to last approximately 45 minutes. 


Research Sites 


Three juvenile courts were selected for this study to determine whether 
demographic composition or size of the court and its caseload had any bearing 
on the various perceptions of the juvenile court personnel (Ito 1982, 1984; 
Stapleton, Aday, and Ito 1982). The first court was located in a large urban 
center (Court A), the second was in a suburban setting (Court B), and the 
third was in rural surroundings (Court C). All three were situated in a 
northeastern state. | 

The county in which Court A sat consisted of one major city. In 1989, 
approximately 9,200 delinquency cases were referred to juvenile court. There 
were 6 judges, 22 assistant district attorneys (including supervisors), and 17 
assistant public defenders (including supervisors) assigned to full-time duty 
in the urban court; all participated in this study. Court-appointed and privately 
retained attorneys represented about 25% of the juvenile defendants. A 
sample of 10 of these lawyers was randomly selected from court lists that 
depicted the attorneys who appeared most frequently in Court A. Of the 125 
probation officers in the urban juvenile court, 10 were randomly selected to 
be interviewed. | 

Court B was in a county that served as a major suburban outlet for the 
community in which the urban court was located. There was one former 
industrial city within the county limits, but the predominant character of the 
county was suburban. There were 1,430 petitions filed in 1989. Two masters, 
four judges, two assistant district attorneys, and two assistant public defend- 
ers who handled approximately 70% of the caseload worked part-time in the 
juvenile court; all participated in this study. Five of the 30 probation officers 
who worked in Court B and five private attorneys were randomly selected 
for the interview. 
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Court C was situated in what was mostly a rural county with two major 
towns. There were 575 petitions filed in 1989. Two masters, one judge, one 
assistant district attorney, and one public defender, who handled approxi- 
mately 85% of the caseload, were assigned to part-time duty in the rural court; 
all participated in this study. Five of the 25 probation officers who worked in 
Court C and five private attorneys were randomly selected for the interview. 


RESEARCH FINDINGS 


The workers were first asked if the judge learned of the defendant’s record 
before trial, and if so, did this discovery prejudice or adversely affect a 
juvenile’s ability to receive a fair trial. Nearly one half of the respondents, 
particularly defense attorneys, believed the judges learned of the defendants’ 
records through one of three sources: reading the court record, multiple listing 
of cases (if one case was ready for disposition, the youth must have had at 
least one prior adjudication), and the presence of probation officers or 
institutional representatives at trial (which signaled that the child was already 
subject to a court disposition). Nevertheless, less than two fifths of the court 
workers believed that these sources of contamination adversely affected a 
youth’s ability to receive a fair trial in juvenile court (see Table 1). Most of 

the latter individuals were from the defense ranks; however, seven prosecu- 
tors, six probation officers, and one judge also perceived an adverse effect 
on the fairness of trial due to judges having learned about defendants’ records 
before the adjudicatory hearing. | 

The workers were then asked if judges remembered juveniles from the 
latter’s previous crimes. Virtually everyone answered positively, whereas 
almost two thirds of the workers concluded that this recollection adversely 
affected the child’s ability to receive a fair adjudicatory hearing (see Table 1). 
Although more than one half of the latter group were defense attorneys, they 
were joined by five judges, 12 prosecutors, and 15 probation officers. 

All of the individuals in the suburban and rural courts maintained that 
judges remembered youths from previous hearings for the current offense, 
and a majority in each court cited a bias at trial due to this exposure. Included 
in this group were three judges, eight probation officers, one prosecutor, and 
nine defense attorneys. The urban court workers were less likely to perceive 
a possible problem here. This court had recently implemented a policy where 
judges who conducted detention/preliminary hearings were prevented from 
presiding at trial for the same defendants. Nevertheless, one judge in Court 
A was described as regularly trying cases he had heard at the detention level. 
This is why more than one fourth of the urban court individuals felt that, 
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TABLE 1: Percentage of Court Workers Citing How Judges Learned About 
Defendants Before Trial and Adverse Effect on Fair Trials 


Court 
Method A. B C Total 
Judges learned about defendants 
Learned record 52.3 25.0 53.3 47 
Remembered previous crime 87.7 90.0 100.0 90 
Remembered previous hearing 38.5 100.0 100.0 60 
Adverse effect on fair trial 
Learned record 43.1 20.0 40.0 38 
Remembered previous crime 67.7 50.0 73.3 65 
Remembered previous hearing 26.2 55.0 66.7 38 


despite the policy, bias existed at the adjudicatory hearing (see Table 1). One 
judge, four prosecutors, and two probation officers joined 10 defense attor- 
neys in this group. 

Contrary to the findings of other research (see Horowitz 1977; Rubin 1977; 
Sandhu and Heasley 1981; Feld 1988, 1993), everyone in this study insisted 
that judges did not encourage juveniles to waive their right to counsel. In fact, 
Court A experienced 100% representation, and members of all three courts 
argued that judges wanted defense attorneys to appear because, if nothing 
else, defense representation allowed cases to flow more expeditiously than if 
the juvenile proceeded without an attorney. The respondents also unani- 
mously agreed that judges did not appoint any particular type of lawyer to 
represent children who either did not retain their own counsel or who were 
ineligible for the assistance of the public defender. Rather, appointed counsel 
were selected by a rotation system over which the judges had no direct 
influence. | 

Some aspects of the judges’ behavior, however, were noted as negatively 
affecting the youth’s ability to receive a fair trial in juvenile court. Nearly one. 
fourth of the court workers (but only three nondefense people) contended that 
judges would not dismiss petitions despite a lack of evidence. Instead, the 
judges either tried to encourage the youth to accept some type of informal 
probation or passed the case along to trial. Almost the same number of 
respondents (but, again, only three nondefense people) accused judges of not 
giving proper attention to defense motions (e.g., a motion to suppress 
evidence) because to do so would most likely result in an acquittal of the 
defendant. More than one third of the interviewees (especially urban court 
prosecutors and defense attorneys) alleged that judges permitted the admis- 
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TABLE 2: Percentage of Court Workers Citing Judges’ Behavior As Adversely 
Affecting Defendants’ Ability to Receive Fair Trials 


Court 

Judges’ Behavior A BB CC Total 
Won't dismiss petitions 27.7 15.0 20.0 24 
Ignore defense motions 30.8 25.0 6.7 26 
Admit incompetent evidence a 49.2 25.0 0.0 37 
Convict less than beyond 

reasonable doubt 53.8 45.0 20.0 47 
Are incompetent , 58.5 5.0 0.0 39 


Undermine fair trial 72.3 20.0 13.3 47 


sion of evidence that was not always competent, relevant, and material and 
that this undermined the juvenile’s ability to receive a fair trial. Even more 
significantly, almost one half of the court workers, particularly defense 
attorneys and probation officers, maintained that judges adjudicated juveniles 
delinquent even when there was not proof beyond a reasonable doubt of their 
guilt (see Table 2). Most of the individuals who believed judges reduced the 
conviction standard in juvenile court explained that this occurred due to the 
judges’ desires to help children. 

According to a majority of its respondents, the urban court was experienc- 
ing a problem with the competency of its judges; all but three prosecutors 
cited a negative impact on the fairness of trial as did 16 defense attorneys and 
three probation officers. These workers observed that judges in their court 
were frequently too inexperienced to know what they were doing and that 
this was a sword that cut both ways (1.e., helped or hurt defendants). These 
workers declared that this inexperience has led to judges acting unfairly: 
ruling poorly on evidence matters and motions, reducing the burden of proof 
for adjudication, acting carelessly due to a belief that juvenile court adjudi- 
cations/dispositions did not hurt youths, and believing most adults who 
testified while disbelieving many or most children who testified simply 
because of their age. Similarly, nearly three fourths of Court A respondents 
(and even one half of the judges) acknowledged that judges had done things 
specifically that had adversely affected a defendant’s ability to receive a fair 
trial (see Table 2). Although some of the complaints simply reiterated 
previous examples of unfairness (e.g., bad evidentiary rulings), more than 
one half (50.8%) of the urban court people criticized judges for forcing the 
prosecution and defense either to trial or a plea bargain, even when both 
parties were not ready to proceeed; abbreviating the adjudicatory hearing by 
preventing full examination of witnesses; and directly questioning witnesses. 
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Defense attorneys appeared for every defendant in Court A; no one from 
that court felt that juveniles were penalized for being represented by counsel. 
Three fourths of the individuals from Court B estimated that no more than 
5% of their cases were processed without the presence of a defense lawyer 
and that these involved only consent decrees and guilty pleas to misdemean- 
ors. Although no one believed that youths did worse having an attorney, two 
probation officers thought juveniles did not receive as good a negotiated 
settlement of the case when they had no assistance of counsel. Nearly all 
Court C workers (86.7%) offered an estimate of 10% as the proportion of 
children who appeared without a lawyer. Although all of these people insisted 
that youths received the same treatment with or without counsel, many 
acknowledged that guilty pleas to felonies transpired without the benefit of 
legal assistance in the rural court. Despite the differences among the three 
courts, the respondents were unanimous in stating that no one was discour- 
aged from hiring an attorney (and that all indigents were assigned either the - 
public defender or appointed counsel),' and that defense representation had 
not meant worse results for defendants in juvenile court. 

A vast majority (88%) of the workers conceded that guardian-like defense 
attorneys sometimes operated in juvenile court; less than one third of the 
respondents, however, held that the presence of these lawyers adversely 
affected the ability of defendants to receive fair trials (see Table 3).? One 
interesting contrast among the courts was that although members of the urban 
court referred to private counsel as the only candidate likely to perform like 
a guardian, the suburban and rural courts’ workers portrayed both public 
defenders and private lawyers as potential guardians. 

Fewer than one fourth (21%) of the workers felt that all types of lawyers 
who appeared in juvenile court afforded adequate representation. Interest- 
ingly, whereas Court A people were more inclined to grant this recognition 
only to public defenders, respondents from Courts B and C were more 
favorably disposed toward private counsel. One common perception among 
the respondents was that public defenders were the most knowledgeable 
about the system but frequently had too many cases to be completely 
effective. In the urban court, this caseload problem for defense attorneys had 
led primarily to rushed representation, perfunctory trials, and, in the eyes of 
many, a lack of effective representation and justice. Workers in the suburban 
and rural courts concurred that their public defenders were so overworked 
they were forced to compromise and to negotiate a plea bargain with the 
prosecutor, regardless of whether an informal settlement was the appropriate 
method by which to resolve the case. Nearly one half of the respondents 
declared that, overall, defense attorneys did not have an adequate amount of 
time in order to be effective in juvenile court (see Table 3). Excerbating 
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TABLE 3: Percentage of Court Workers Citing Defense Attorneys’ Behaviors As 
Adversely Affecting Defendants’ Ability to Receive Fair Trials 


Court 
Defense Attorneys’ Behaviors A B C Total 
Act like guardians 30.8 25.0 26.7 29 
Give inadequate representation 81.5 80.0 66.7 79 
Lack enough time 43.0 30.0 66.6 44 
Ignore motions | 12.3 40.0 46.7 23 
Won't vigorously represent 27.7 15.0 20.0 24 
Undermine fair trial 35.4 45.0 13.3 34 


matters here was the fact that children held in detention pending court action 
had to be given an adjudicatory hearing within 10 days (with one possible 
10-day continuance) or be released from custody. Private counsel had suffi- 
cient time but often lacked the experience, underestimated the serious con- 
sequences of juvenile court adjudications, and/or simply followed the dictates 
of their employers (1.e., the parents). 

Nearly one fourth of the workers argued that defense attorneys did not file 
motions in appropriate situations or did so less frequently than in criminal 
court, and that defense lawyers did not vigorously represent juvenile defen- 
dants. Private counsel were usually the target of these accusations. More than 
one third of those in the study complained that defense lawyers actively did 
something specifically that detrimentally affected a defendant’s ability to 
receive a fair trial in juvenile court. Whereas public defenders were credited 
with having too many cases to be adequately prepared, private counsel were 
accused of being too inexperienced, listening too much to parents, not taking 
juvenile court seriously enough, not fighting for clients, and not being 
prepared to represent a client. Not surprisingly, then, more than two fifths 
(41%) of the respondents argued that the appearance of a particular defense 
lawyer affected a defendant’s ability to receive a fair trial. Although all three 
courts identified the incompetent (and perhaps the obnoxious) defense attor- 
ney as hurting the juvenile’s case, urban court workers mentioned also the 
public defender’s specialized defense unit, which typically represented 
_ serious/habitual offenders. One half of the prosecutors and public defenders 
believed that the presence of this special unit at an adjudicatory hearing 
prejudiced the youth’s case because it signaled to the judge that the defendant 
had either compiled a significant delinquency record or had committed a 
serious offense. 

Similarly, the appearance of a particular prosecutor was noted as a problem. 
in Court A. The urban court had an habitual offender unit within its prosecu- 
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tor’s office. The presence of prosecutors from this unit at the adjudicatory 
hearing, then, necessarily communicated to the judge that the defendant must 
have had a significant delinquency record. More than three fourths (78.5%) 
of the Court A people cited this prosecutor’s appearance as adversely affect- 
ing a defendant’s ability to receive a fair trial. 

Prosecutors were accused by almost two thirds (64.6%) of those from the 
urban court and by more than one third (35%) of those from the suburban 
court (but by only one person from the rural court) of having done things that 
undermined the defendant’s chances of receiving a fair trial. Respondents 
complained that prosecutors introduced prejudicial information at the adju- 
dicatory hearing (e.g., the juvenile’s having a case ready for disposition as 
well as for trial) and withheld discovery or evidence. Court A workers, 
however, attributed maliciousness to their prosecutors that was absent in the 
perceptions of those from the suburban and rural courts. Specifically, urban 
court prosecutors were criticized for being overzealous and not caring at all 
about juveniles or justice, misrepresenting the readiness of a case and/or the 
existence of evidence, not diverting cases and thus backing up the operation 
of the court, and using the habitual offender unit and certification (i.e., 
transfer to adult court) as leverage to intimidate either the judge or the 
defendant. | 

Interestingly, although more than three fourths (77%) of the respondents 
believed that juveniles were unaware of their constitutional rights, less than 
one third maintained that the youths’ ignorance adversely affected their 
ability to receive a fair trial (see Table 4).* Unfairness was not perceived by 
many primarily because the presence of defense counsel was believed to be 
sufficient to compensate for the youths’ ignorance. The substantial number 
(30%) who felt that lack of awareness of rights had a negative impact on 
fairness observed that youths frequently just did what they were told (e.g., 
pled guilty) without knowing what they were doing or why they were doing it. 

More than one half of the interviewees announced that juveniles were 
pressured to surrender their rights (particularly the right to trial).* Whereas 
participants from all three courts identified defense attorneys (especially 
private counsel) and parents who prompted defendants to waive their right 
to trial to receive either help or an outcome believed to be better than that 
which trial would have produced, Court A workers additionally noted that 
judges coerced guilty pleas from youths in exchange for denying the prose- 
cutor’s certification request. — 

Fewer than one fourth of the workers felt that the fairness of the adjudi- 
catory hearing was adversely affected by the absence of bail. Primarily it was 
defense counsel who perceived adverse effects due to a number of biases 
directed against detained youth: inability to locate witnesses and to have the 
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TABLE 4: Percentage of Court Workers Citing Absence of Rights As Adversely 
Affecting Defendants’ Ability to Receive Fair Trials 


Court 
Absence of Rights A B C Total 
Ignorance of rights 32.3 15.0 40.0 30 
Pressure to waive rights 55.4 65.0 53.3 | 57 
Lack of bail 29.2 10.0 20.0 24 
Lack of public trial 13.8 10.0 0.0 11 
Lack of meaningful appeal 35.4 30.0 26.7 33 
Lack of jury trial 50.8 20.0 40.0 43 


defendant aid the defense, considerable pressure to resolve detention-related 
cases much more quickly than matters where the child was released, and 
prejudice resulting from the juvenile’s appearing in detention clothing and 
handcuffs and entering the courtroom from a cell room. Similarly, few 
individuals discerned unfairness in the adjudicatory hearing due to the 
absence of the public (see Table 4).° 

_ Although more than one half (57%). of the respondents argued that there 
was no meaningful right to appeal a juvenile court adjudication, only one 
third maintained that this affected the ability to receive a fair trial. The latter" 
were mostly defense attorneys who believed that the lack of appeal encour- 
aged a cavalier attitude and sloppiness on the part of judges (and even by 
prosecutors and defense attorneys).° By far, trial by jury was perceived as the 
most significant right that has not been granted juvenile defendants. More 
than two fifths of the participants insisted that the absence of this right had a 
negative impact on the fairness of the adjudicatory hearing (see Table 4), but 
three fourths of these individuals were defense attorneys. 

Traditionally, probation officers in the juvenile system have submitted 
their dispositional treatment plans to court prior to adjudication. One third of 
the individuals in this study (including 22 defense attorneys and eight 
probation officers) commented that the availability of these reports adversely 
affected the fairness of the adjudicatory hearing in two ways (see Table 5). 
Judges often saw the plans and presumptively concluded that defendants 
were guilty, whereas defense attorneys frequently opted not to fight cases 
after they learned of the probation officers’ recommendations. 

Some juvenile courts allow the same judge to preside over both transfer 
and adjudicatory hearings, even though prejudicial evidence not admissible 
at trial had been revealed during the certification attempt. The urban court 
had attacked this problem by requiring that denied transfer requests be 
forwarded to a different judge for trial. Nevertheless, more than one fourth 
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TABLE 5: Percentage of Court Workers Citing Aspects of Court Structure As 
Adversely Affecting Defendants’ Ability to Receive Fair Trials 


Court 
Aspect of Court Structure A B C Total 
Pressure of probation report 32.3 15.0 60.0 33 
Denial of certification 27.7 5.0 20.0 22 
Scheduling of cases 61.5 35.0 53.3 55 
Pressure to move cases 67.7 20.0 33.3 53 
Overall court structure 69.2 35.0 - 60.0 61 


of Court A workers, particularly prosecutors and public defenders, perceived 
unfairness in this context for three reasons: One judge refused to relinquish 
control of his certification cases and, in fact, virtually demanded a guilty plea 
in exchange for his denying transfer; defense attorneys often relaxed after 
certification was denied and lost interest in fighting against adjudication; and 
prosecutors regularly advised judges at trial that transfer had previously been 
denied. Transfer had been rarely denied in the suburban and rural courts. A 
few people from Courts B and C held, nevertheless, that denial of transfer 
had caused unfairness in the ensuing adjudicatory hearing (see Table 5). 

Scheduling of cases had also undermined the fairness of trial according to 
a majority of the workers (see Table 5); five urban court judges were among 
this group. Although workers in all three courts mentioned the 10-day trial 
rule for detention cases as an impediment to fairness, Court A individuals 
also referred to the day-long scheduling of hearings in their court, which 
necessitated witnesses waiting for long periods of time before testifying.’ 
Exacerbating matters was the pressure to move cases that was perceived as 
a problem in all three courts, but particularly so in Court A (see Table 5).* 
More than two thirds of those in Court A maintained that the pressure of 
moving cases led to many instances of unfairness: judges prematurely forcing 
both sides to trial, cutting off the examination of witnesses, and making 
mistakes by hurrying through hearings; and all parties tiring from excessive 
numbers of cases, not paying attention to the cases, and not doing their job. 
Finally, when asked whether any particular aspect of juvenile court structure 
contributed to unfairness in the adjudicatory hearing, more than three fifths . 
of the workers responded affirmatively (see Table 5). Virtually all of the respon- 
dents reiterated complaints registered in answers to previous questions. 

Except in the urban court, the nature of the adjudicatory hearing itself was 
not perceived as undermining the juvenile’s ability to receive a fair trial. 
However, nearly one half of Court A individuals thought both that distractions 
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TABLE 6: Percentage of Court Workers Citing Aspects of Adjudicatory Hearings 
As Adversely Affecting Defendants’ Ability to Receive Fair Trials 


Court 
Adjudicatory Hearing Aspects A B C Total 
Distractions and confusion 49.2 0.0 6.7 33 
Trial too quick : 47.7 15.0 6.7 35 
Laissez-faire atmosphere 21.5 0.0 0.0 14 
Treatment atmosphere 38.5 30.0 33.3 36 


and confusion caused judges to miss testimony and that trials were conducted 
too quickly. Approximately two fifths of the urban court workers thought that 
the atmosphere of their adjudicatory hearings was not serious enough, 
whereas slightly more than one third of these respondents believed that the 
treatment-oriented atmosphere of the adjudicatory hearings adversely af- 
fected a defendant’s ability to receive a fair trial. Similar numbers in Courts 
B and C shared the latter view (see Table 6). 

Finally, each worker was asked whether, overall, defendants received a 
fair trial in juvenile court. One fourth of the respondents answered negatively; 
urban court people (30.8%) (especially defense counsel) were more than 
twice as likely as those in the suburban (15%) and rural (13.3%) courts to 
contend that youths were not afforded fair trials in juvenile court. 


DISCUSSION 


Unlike other research findings, three items were not perceived in this study 
as fairness problems in the adjudicatory hearing. Judges neither encouraged 
defendants to waive their right to counsel nor appointed any particular type 
of defense lawyer to represent children. Similarly, those youths who appeared 
in court with an attorney were not seen as being penalized or having fared 
worse than those defendants who were hot represented by counsel. 

Moreover, a number of obstacles to fairness that were mentioned by the 
respondents are not unique to juvenile court. Representation was not com- 
plete in the suburban and rural courts, nor was it always effective, competent, 
and vigorous in all three courts. Not every adult defendant has counsel and 
some defense attorneys are also not vigorous, effective, and competent in 
criminal court.’ The same can be said about juvenile court judges and 
prosecutors. Finally, much like the situation in adult court, juvenile court was 
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portrayed as being pressured to move a heavy volume of cases, whereas 
fairness suffered from the scheduling of cases. 

Nevertheless, numerous examples of unfairness identified by the study 
participants are unique to the juvenile court. Workers maintained that judges 
regularly discovered defendants’ records from a variety of sources or remem- 
bered defendants from previous crimes or hearings (and were prejudiced by 
this information) and committed serious mistakes when ruling on motions, 
evidence, and the burden of proof necessary for adjudication (specifically 
because of a desire to help the defendant). Defense attorneys contributed to 
the unfairness by assuming the role of a guardian rather than an advocate and 
by private counsels’ representing the parents rather than the youths. Both 
judges and defense counsel were credited with attitudes not sufficiently 
serious in light of what happens in juvenile court. 

Unique structural characteristics also influenced the fairness of the adju- 
dicatory hearing, according to the respondents. The absence of jury trial and 
meaningful appeals was perceived by one third or more of the workers as 
resulting in unfairness. The respondents argued that judges and defense 
lawyers frequently have been sloppy and cavalier in the adjudicatory hearing 
and that judges have been granted tremendous power in the juvenile forum; 
some unfair trials have resulted from this combination. Another structural 
feature perceived as contaminating the adjudicatory hearing was the avail- 
ability of the probation officer’s treatment plan prior to adjudication. Overall, 
the workers, especially from Court A, perceived that there frequently was not 
enough time to do justice to a case, especially when the defendant was held 
in custody. Time pressures and the volume of cases, in turn, encouraged 
judges to both force cases prematurely to trial and to conduct trials too 
quickly. Finally, the atmosphere of the adjudicatory hearing was said to be 
too treatment-oriented for fairness to be realized. 

Despite these numerous and varied sources of unfairness, three fourths of 
the workers declared that defendants could receive fair trials in juvenile court. 
Not surprisingly, complaints emanated mostly from defense attorneys. Nev- 
ertheless, virtually everyone cited at least one or two facets of the court’s 
operation that had brought about unfair results in the adjudicatory hearing. 


CONCLUSIONS AND IMPLICATIONS 
Because this study examined only three juvenile courts, generalizability 


could be limited and conclusions need to be tempered accordingly. Never- 
theless, the results disclosed here largely confirm other piecemeal research 
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efforts on juvenile court practices conducted years ago and raise legitimate 
concerns regarding fairness in the contemporary juvenile court. One conclu- 
sion from this study is that some juvenile courts have retained some charac- 
teristics of parens patriae, which was the dominant philosophy in the pre- 
Gault era. It would appear that the degree to which parens patriae is alive and 
well depends on how much a particular juvenile court has accepted and 
furthered the due process renovation that the Supreme Court initiated via In 
re Gault. 

A second conclusion is that changes are needed in juvenile courts if 
fairness is to be realized in the adjudicatory hearing. Two kinds of change 
seem necessary. The first involves training and attitude adjustment. Judges 
and defense lawyers who work in juvenile court should know criminal 
procedure and evidence. They also need to be made aware that adjudications 
in the juvenile system are very serious for youths. The attitude adjustment 
would need to include also a reminder to defense attorneys that appellate 
review is both a necessary and valuable weapon; a warning to private counsel 
that, regardless of who is paying them, juvenile defendants are their clients; 
and advice to judges that credibility is not necessarily correlated with the age 
of the witness. 

The second change is in the structure of juvenile court; some changes have 
already been accomplished in some courts. Simple restructuring could guar- 
antee that neither delinquency records nor probation officers’ treatment plans 
are available either to judges or defense attorneys prior to trial. The former 
would simply not appear in court and the latter would not be devised until 
after adjudication. Other revisions include not allowing multiple listing of 
cases if one of them involves an adjudicatory hearing; not sending defendants 
held in detention to trial in institutional clothing, handcuffs, or through a 
certain door; and not permitting probation officers or institutional repre- 
sentatives to attend the trial. | | 

A more difficult change would require not allowing the same judge either 
to conduct both preliminary hearings and trials or to preside over an adjudi- 
catory hearing when he or she has had previous contacts with the defendant. 
The judge’s offer of recusal is not sufficient because the defendant must wait 
for the judge to recognize and to admit the potential of bias or the defense 
attorney must risk the enmity of the judge by either requesting recusal or 
accepting the judge’s offer. One solution would be providing for jury trial; 
another would be to borrow criminal court judges for the adjudicatory stage. 
In addition, juvenile court officials should discuss the possibility of slowing 
down the process somewhat so that fairness may be better served. 

The most controversial and most difficult change involves the elimination 
of many of the obstacles to fairness in the adjudicatory hearing: granting the 
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right to jury trial to juvenile defendants (Sanborn 1993). Arguably, jury trial 
would mean the demise of juvenile court, the fear of which influenced the 
Supreme Court’s ruling in McKeiver v. Pa. (1971). At the same time, trial by 
jury would address the two most significant fairness problems: judicial 
contamination by learning the defendant’s record from countless sources and 
sloppy performances by judges and defense attorneys perpetrated within a 
private, laissez-faire atmosphere. 

These training/attitude and structural changes surely run counter to tradi- 
tional parens patriae notions and would be perhaps prohibitively expensive, 
both financially and conceptually. Nevertheless, to the extent that parens 
patriae is an obstacle to fairness in the adjudicatory hearing, something has 
to give way: convenience or fairness. That so many changes may actually be 
needed in many juvenile courts is perhaps to say no more than that the 
philosophy of parens patriae remains a very viable force in juvenile court, 
despite In re Gault and its progeny. To hold that it is an unlikely prospect that 
so many alterations will ever occur is perhaps to say no more than that fairness 
will never be a top priority in the adjudicatory hearings of some juvenile courts. 


NOTES 


1. The individuals from the suburban and rural courts explained that defense representation 
was not at the 100% level because some parents refused to hire a lawyer, and that no child was 
incarcerated unless an attorney had been either retained by the parents or appointed by the court. 

2. The guardian defense attorney (as opposed to an advocate-like counsel) is one who is 
concerned more that the youth receive the treatment believed to be needed by the child than that 
the juvenile be vigorously represented (e.g., by filing motions to suppress illegally seized 
evidence). 

3. Nearly one half (47%) of the workers commented that although juveniles were not 
adequately aware of their constitutional rights, defense attorneys, and sometimes judges, ensured 
that youths were not penalized for their ignorance and that fairness occurred despite this lack of 
awareness. 

4. Many of those who said there were no negative results from pressure on juveniles to waive 
their rights acknowledged that defense attorneys occasionally pressured defendants to accept 
beneficial plea negotiations. 

5. This group claimed that judges were often cavalier and sloppy because they were not 
accountable to the public (especially the media). 

6. Juvenile court judges were described as acting with impunity and as having too much 
power because appellate courts have not overseen their decisions. In addition, the absence of 
meaningful appellate review was said to contribute to the view that juvenile court cases were 
not serious, which, in turn, affected the attitudes and behaviors of juvenile court personnel. 

7. Many people in the urban court complained that justice was better in the a.m. than in the 
p.m. because all parties tired after working in court for several hours, became bored and agitated, 
and eventually were more concerned with leaving court than with realizing fairness. 
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8. The suburban and rural courts complained less about pressure than the urban court did, 
but their high rates of plea bargaining (which were perceived by some as often producing unfair 
consequences) were described by a number of individuals as resulting, in large measure, from 
pressure to move cases. 

9. The lack of effective assistance for juvenile defendants may be more problematic, 
however, especially when so many workers believed both that youths did not understand their 
rights and were pressured to surrender their rights. Of course, not all adult defendants know their 
rights and some are pressured to waive their rights. Nevertheless, if children need more guidance 
than adults, in general, then it is possible that juvenile defendants are being treated more unfairly 
than their adult counterparts when they are denied effective assistance of counsel in juvenile 
court. 
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